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Re: Comments Regarding Proposed Amendments to Office of Tax Appeals Rules for
Tax Appeals

Thank you to the Office of Tax Appeals (“OTA”) for holding the Interested Parties
Meeting (“IPM”) on March 20, 2023, regarding the proposed amendments to the OTA Rules for
Tax Appeals. We appreciate the opportunity to voice our concerns with the newly revised
language in the proposal.

I. Response to OTA’s Proposed Regulations

We have a number of concerns regarding the OTA’s proposed amendments, which will
be detailed below in the first section of our comments.

a. Regulation section 30104 — Limitations on Jurisdiction

We have a significant concern regarding OTA’s proposed amendments to Regulation
section 30104, relating to OTA’s proposed new self-limitation on its jurisdiction. We currently
have a case pending before OTA that tangentially involves a question of whether OTA can
determine whether a regulation contained in the California Code of Regulations is invalid based
on the fact that it conflicts with another regulation contained in the California Code of
Regulations and promulgated by the same agency. We are also aware of other pending cases
regarding similar types of issues.

There is a significant issue that the proposed amendment being put forth by OTA is
influencing pending decisions and appeals and does bias the ALJs in deciding current cases
involving the OTA’s jurisdiction to determine the validity or invalidity of a regulation.
Furthermore, we emphatically disagree that OTA lacks jurisdiction to decide whether a
regulation is invalid or unenforceable. Per Government Code section 15672:

“(a) Except as provided in subdivision (b) of Section 15600, the office is the successor to,
and is vested with, all of the duties, powers, and responsibilities of the State Board of
Equalization necessary or appropriate to conduct appeals hearings.”

It is undisputed that the State Board of Equalization (“BOE”) had the authority to determine the
validity of a regulation, both in regard to any potential conflict with the Revenue and Taxation
Code and with respect to another regulation. As the OTA stepped into the shoes of the BOE as a
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result of AB 102 in 2017, the OTA clearly has the authority to determine the validity or
invalidity of a regulation vis-a-vis statutes and other regulations.

In addition, we are also troubled by the proposed language in Regulation section 30104
(e)(2) and (3). It is ludicrous that taxpayers are required to comply with all of the relevant laws
and regulations, but CDTFA does not have to do so and OTA is attempting to limit whether it
can decide whether a taxpayer may be entitled to relief on the basis that the agency failed to
follow its own audit procedures. This will be a huge burden for taxpayers.

Where is the fairness and level playing field? Under this new amendment, taxpayers will
be forced to pay the tax, and then bring suit in superior court for a refund. This seems incredibly
onerous, as taxpayers will face increased costs for litigation, in addition to having to pay the
disputed liability upfront to just get into court. To add insult to injury, even if the taxpayer is
able to succeed in court, the tax agencies’ credited interest rates are minimal to non-existent.
The proposed new revisions to this section of the regulation are fundamentally unfair because it
essentially bestows free reign for tax agencies to disregard their own audit procedures with no
recourse, and taxpayers would face serious difficulty to obtain any form of relief.

Regulation section 1698.5, Audit Procedures, states in section (b), “This regulation
provides taxpayers and Board staff with the necessary procedures and guidance to facilitate the
efficient and timely completion of an audit. The regulation also provides for appropriate and
timely communication between Board staff and the taxpayer of requests, agreements, and

expectations related to an audit.” This goes to the heart of determining the correct amount of tax.

The procedures outlining the required interactions between taxpayers and CDTFA staff ensure
that both parties have the documents necessary to determine the amount of tax and resolve any
disagreements regarding that amount. In addition, section (b)(4) outlines the duty of Board
(CDTFA) staff. In this section, the regulation states that the duties of Board staff include the
following:

(A) Apply and administer the relevant statutes and regulations fairly and
consistently regardless of whether the audit results in a deficiency or
refund of tax.

(B) Consider the materiality of an area being audited. Audit decisions are
based on Board staff’s determination of the amount of potential
adjustment balanced against the time required to audit the area and the
duty to determine whether the correct amount of tax has been
reported,

(C) Make information requests for areas under audit as provided in
Regulation 1698. The auditor will explain why records are requested
when asked to do so. The auditor will also work with a taxpayer to
resolve difficulties a taxpayer has when responding to Board
information requests, including the use of satisfactory alternative
sources of information. ...

The regulation continues explaining the additional duties of Board staff, and also the duty of
taxpayers, which include maintaining records and documents. Again, these types of issues speak
precisely to determining the correct amount of tax included in CDTFA assessments. The audit
procedures provide guidelines for an agency to resolve the fundamental question of the correct
amount of tax, and an agency’s failure to follow those procedures undoubtedly affects that
determination. Thus, OTA must examine and ascertain whether the appropriate procedures were
followed in order to make any conclusion as to whether the amounts at issue in the appeal are
accurate.
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Moreover, as stated in the Assembly floor analysis for AB 102, “the proposal upholds the
"Taxpayers" Bill of Rights" by ensuring taxpayers are protected during the process of fair
assessment and collection of taxes.”

In 1988, the Taxpayers’ Bill of Rights was enacted to ensure that the “rights, privacy, and
property of California taxpayers are adequately protected in the assessment and collection” of
sales and use taxes. The Taxpayers’ Bill of Rights recognizes “that taxes are the most sensitive
point of contact between citizens and their government, and that there is a delicate balance
between revenue collection and freedom from government oppression.” Furthermore, the statute
provides additional language regarding the Legislature’s intent for the law stating, “It is the
intent of the Legislature that, in furtherance of this purpose, the State Board of Equalization may
inquire into, and shall allow the taxpayer every opportunity to present, all relevant information
pertaining to the taxpayer’s liability.” This proposed amendment goes against that legislative
intent, as it would diminish the rights and ability of taxpayers to pursue recourse and present
evidence regarding improper audit conduct.

If OTA wants to tie its hands regarding these types of issues, it should go through the
appropriate process of seeking legislative amendments to its granted authority and limit its
jurisdiction. Otherwise, the OTA’s proposed amendments to Regulation section 30104 are
impermissibly narrowing Government Code section 15672.

I1. Suggested Additions to OTA’s Proposed Regulations

We also have some proposed additions to the OTA’s proposed amendments. It is our
view that if OTA is opening up the regulatory process for their proposed amendments, potential
additions to improve the regulations should also be reviewed. Some of those potential additions
are discussed in detail in the section below.

b. Regulation section 30411 — Disqualification for Cause

The OTA did make some positive changes in Regulation section 30411 to add that not
only can Panel Members be disqualified for cause, but also that any other member of OTA’s
legal division who is assigned to work on an appeal may also be disqualified. However, we
think the disqualification for cause should also extend to non-legal staff, or “super auditors” who
may be working on appeals. Our suggested change would be to delete the reference to OTA’s
legal division and instead allow a motion to disqualify to apply to any other member of OTA.

Any party may file a motion to disqualify for cause any Panel Member or any other
member of OTAZslegal division who is assigned to work on an appeal, based upon the
grounds set forth in Government Code sections 11425.30 to 11425.40, or upon any other
basis required by law. There is no right to peremptory challenges.

c. Regulation section 30104.5 — Penalties

We have seen in a number of cases that OTA has been overly harsh in regard to imposing
penalties on taxpayers. For example, the OTA’s decisions regarding the demand penalty under
Regulation section 19133. A new section addressing penalties will be constructive in shaping a
reasonable OTA approach to reviewing the imposition of penalties.

30104.5 Penalties

(a) In general, the imposition of penalties under the Revenue and Taxation Code are
intended to encourage voluntary taxpayer compliance and are not intended as a
punitive measure. The imposition of a penalty is discretionary based on individual
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facts and circumstances. OTA has the discretion to determine whether a penalty was
properly imposed, and overturn the imposition of any penalty made under the
Revenue and Taxation Code. Whenever there is any doubt as to whether factual
conditions warrant a penalty, that doubt should be resolved in favor of the taxpayer.

d. Regulation section 30214 — Evidence

We have a major concern with the failure of the ALIJs to properly weigh evidence
admitted into the record. Based on our experience working on several appeals before OTA, we
also have some suggested language below for Regulation section 30214(f) that further makes
clear OTA’s responsibility in taking evidence and weighing that evidence fairly and consistently.

(4) The Panel may use the California rules of evidence when evaluating the weight to
give evidence presented in a proceeding before OTA. The OTA shall consider, the
degree of persuasiveness and reliability of any evidence presented. Any party may
provide argument on the relevant weight that should be given to an item of evidence.

(5) After weighing the evidence, the Panel may shall make factual findings in any
Opinion issued by OTA. A factual finding on any material disputed fact shall not be
based solely on unsworn statements made by a party during the appeal proceeding before
OTA, such as statements contained in a party’s brief, or arguments made by an unsworn
representative during an OTA oral hearing. However, a factual finding on any material
disputed fact shall be based on sworn statements made by a party during the appeal
proceeding before OTA, such as testimony by a sworn witness during an OTA oral
hearing, or signed declarations submitted by a party.

We have had cases where the OTA has failed to consider or weigh relevant evidence.
We believe the OTA must be compelled in its regulations to weigh and consider all relevant
evidence. The local Assessment Appeals Boards for property tax appeals have similar language ‘
that obligates the board to consider the evidence and such language is correspondingly :
appropriate for the OTA.

Again, the Taxpayers’ Bill of Rights was intended to ensure that “the State Board of
Equalization may inquire into, and shall allow the taxpayer every opportunity to present, all
relevant information pertaining to the taxpayer’s liability.” As the successor to the Board for
tax appeals, OTA must not only allow taxpayers to present all relevant information but also
appropriately consider and weigh the evidence.

e. Regulation section 30436 — Panel Selection Process

We believe that amendments to this section are needed, given the legislative change to
allow non-attorneys to participate on an OTA panel.

In our view, one necessary change as a result of that legislative change is to further add a
section to this section to state that:

(b) If a pending appeal before the OTA solely involves a question of law, the panel shall
be comprised solely of administrative law judges. If a pending appeal involves both
questions of law and other issues, such as audit methodology, a party shall have the
right to petition that the panel is comprised solely of administrative law judges. The
OTA shall grant such a petition unless it can specify in writing a reasonable basis
why it is not feasible to do so.
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This language can address potential concerns that non-attorneys will be deciding legal
issues without the necessary expertise and proficiency required to conduct legal analysis.
Questions of law are necessarily nuanced and complicated, and this is especially true in tax law.
Panels comprised of non-attorneys making determinations on legal issues will certainly lead to
an increase in erroneous decisions, as even presently, OTA panels comprised entirely of ALJs
have, on occasion, issued incorrect opinions contrary to law.

f. Regulation section 30504 — Precedential Opinions of the Board of Equalization

Longstanding BOE opinions must be followed. If OTA considers depublishing a
precedential BOE opinion, the public should be able to comment before the removal of the
precedential status of a BOE opinion. We would suggest adding the below language to OTA’s
Rules for Tax Appeals because it protects the well-settled laws that Californians may have
reasonably relied upon.

Before removing the precedential status of an opinion of the State Board of Equalization, the
OTA shall specify the reasons why it is removing such precedential status, and allow a thirty
(30) day period for the public to submit comments before the OTA makes a final determination
on the removal of the precedential status of a BOE opinion.

We request the OTA hold a second IPM before moving forward to the formal regulatory
process at the Office of Administrative Law because of the volume and significant nature of the
new amendments proposed by OTA.

Thank you again for the opportunity to provide input. Please telephone if you have any
questions whatsoever.
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